Attachment №1 (engl.)
EXCERPTS
SARYARKINSK DISTRICT COURT OF THE CITY OF ASTANA
 
PLAINTIFFS:
The Ecological Society “Green Salvation”
Republic of Kazakhstan, Almaty
ul. Shagabutdinova, d. 58, kv. 28
 
The Public Association “Biosphere” Ecological Club 
Republic of Kazakhstan
Eastern Kazakhstan Oblast, Ridder, 3 microraion, 19-10
 
DEFENDANTS:
 
THE GOVERNMENT 
OF THE REPUBLIC OF KAZAKHSTAN
 
THE PRIME MINISTER 
OF THE REPUBLIC OF KAZAKHSTAN, 
Mr. D.K. Akhmetov
 
THE MINISTRY OF FOREIGN AFFAIRS 
OF THE REPBULIC OF KAZAKHSTAN
 
THE MINISTRY OF ENVIRONMENTAL PROTECTION OF THE REPUBLIC OF KAZAKHSTAN
 
THE MINISTRY OF JUSTICE 
OF THE REPUBLIC OF KAZAKHSTAN
 
THE GENERAL PUBLIC PROSECUTOR 
OF THE REPUBLIC OF KAZAKHSTAN
 
 
LAWSUIT
(On the Inactivity of the Republic of Kazakhstan’s Government, Ministry of Foreign Affairs, Ministry of Environmental Protection, Ministry of Justice and General Public Prosecutor, which has led to violations of the rights, freedoms and legally protected interests of citizens)
 
            On March 18, 1997, the Republic of Kazakhstan passed the Law “On Environmental Assessment”, in agreement with which the Republic of Kazakhstan’s Ministry of Environmental Protection is obligated to develop Procedures for Taking into Account Public Opinion (Article 15, Point 1, Subpoint 2). Taking public opinion into account is one of the obligatory conditions of a state environmental assessment. (1*)
 
            In defiance of the instructions in the Aarhus Convention regarding the necessity of developing provisions regulating public access to the decision-making process, and the instructions in the Law of the Republic of Kazakhstan “On Environmental Assessment” on developing Procedures for Taking into Account Public Opinion, the Republic of Kazakhstan’s Ministry of Environmental Protection has not developed these procedures to date.
            The Government of the Republic of Kazakhstan did not ensure and did not exercise control over compliance with the Law “On Environmental Assessment” and the provisions of the Aarhus Convention by the ministries and other central and local executive bodies, and the Ministry of Foreign Affairs did not exercise general supervision over the implementation of an international agreement (the Aarhus Convention).
  On February 28, 2004, the Ministry of Environmental Protection issued Decision No. 68-P, in accordance with which “Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities During the Development of Pre-plan, Pre-project and Project Documentation.”
  The Ministry of Justice registered the Instructions as normative legal act No. 2779 in the Republic of Kazakhstan’s Government Register of Normative Legal Acts on March 31, 2004.  Upon the approval by the Vice Minister of Environmental Protection, Zh. Bekzhanov (No.3-2-1-6/882-1, May 6, 2005), the Instructions were confirmed and registered in the Ministry of Justice for application in Kazakhstan of Annex 1, Point 20 of the Aarhus Convention.  The Instructions were developed based on Article 15, Point 1, Subpoint 2 of the Law “On Environmental Assessment”.  “In accordance with the given Instructions, taking into account public opinion ensures public participation in the preparation and discussion of EIA materials, and , and ensures that this is organized by the client behind the planned economic or other activity”. Mr. Zh. Bekzhanov confirms that “currently, the Republic of Kazakhstan has public participation procedures secured by norms”. (2*)
 
  The General Public Prosecutor did not even begin to verify the facts documented in the Green Salvation’s letters regarding the inactivity of the Ministry of Environmental Protection, and did not have doubts about the reliability of the information reported from the Ministry. (3*)
 
  However, to date, the Ministry of Environmental Protection has not begun to execute the requirements of Article 15, Point 1 of the Law “On Environmental Assessment” to develop the Procedures for Taking into Account Public Opinion, or to execute the requirements of the Aarhus Convention.  And in violation of the Constitutional Law of the Republic of Kazakhstan “On the Government of the Republic of Kazakhstan” (December 18, 1995, No. 2688, Article 13, Point 2 and Article 14, Point 1), the Government did not ensure the Ministry’s implementation of this law and an international agreement (the Aarhus Convention).
            According to the Ministry of Environmental Protection, the “Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities During the Development of Pre-plan, Pre-project and Project Documentation,” which it developed, are a normative legal act regulating procedures for taking into account public opinion.  However, in Point 37 of the Instructions it is stated “…consideration of public opinion is ensured…in procedures established by acting legislation…”, but references to specific laws are not given because there are not yet any such norms in the acting legislation of the Republic of Kazakhstan. (4*)
 
            The lack of Procedures for Taking into Account Public Opinion and a mechanism for public participation in the decision-making process during the construction of a 110 kV high voltage power line led to gross violations of the rights of residents in the Mountain Giant District and the MVD Settlement of Almaty city!  Having not obtained the proper reaction from the Government, ministries and other state bodies, in 2004, Green Salvation appealed to the Compliance Committee of the Aarhus Convention, ratified by Kazakhstan in 2000. (5*)
 
            WE ASK THE COURT:
            1.  To acknowledge the inactivity of the Government and the Prime Minister in not ensuring compliance with the Aarhus Convention and not ensuring control over the activities of the Ministry of Environmental Protection with regard to executing legislation and the requirements of the Convention.
            2.   To acknowledge the inactivity of the Ministry of Environmental Protection in not recognizing normative legal acts that ensure public participation in decision-making processes, and to guarantee consideration of public opinion regarding environmental matters.  (6*)
 
            6. To acknowledge the inactivity of the General Public Prosecutor in not ensuring oversight for the legality of signing, executing and renouncing an international agreement (the Aarhus Convention); and for not conducting measures to restore the legal interests and rights of citizens, which were not recognized by the Aarhus Convention’s Compliance Committee and the Second Meeting of the Parties to the Convention. (7*)
 
            8.  To require the Government and the Ministry of Environmental Protection to restore the rights of citizens by ceasing exploitation and dismantling the 110 kV high-voltage power line in the Mountain Giant District and MVD Settlement (Almaty).
  9.  To require the Government and the Ministry of Environmental Protection to publish in the mass media all of the materials from the Second Meeting of the Parties regarding Kazakhstan’s compliance with the Aarhus Convention, in particular Decision II/5: General Issues of Examining Compliance; Decision II/5a: Observation by Kazakhstan of its Obligations According to the Aarhus Convention; Aarhus Convention’s Compliance Committee Decision regarding Communication ACCC/C/2004/02 (concerning the construction of a high-voltage power line in the Mountain Giant District and the MVD Settlement of Almaty). (8*)
  
----------------------
*The starred numbers signify excerpts from the original Russian-language lawsuit that have been translated into English.  These sections are marked in gray in the Russian version and have been labeled with the corresponding numbers.
